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BOOK REVIEWS. 

The Nature of the Judicial Process. By Benjamin N. Cardozo, LL. D. 
Being lectures delivered by the author before the Law School of Yale Uni- 
versity. Yale University Press, New Haven, Connecticut, 1921, pp. 180. 

Judge Cardozo has published in book form four lectures which he de- 
livered before the Law School of Yale University. The volume is dedicated 
to the memory of a young graduate of Yale University, who after a dis- 
tinguished career in college, and the Law School, won an enviable position at 
the New York Bar which he held at the time of his death in the fortieth 
year of his age. 

While these addresses were prepared for and delivered to classes of law 
students, they are worthy of a much wider audience, explaining as they do 
in clear and specific terms the basis of logic and philosophy underlying court 
decisions frequently criticized as judicial legislation. 

The broad expansion of police power in recent years is a source of be- 
wilderment to the unthinking who endeavor to reconcile the avowed protec- 
tion secured by constitutions to those rights of life, liberty and the pursuit 
of happiness asserted in the Declaration of Independence to be the inalienable 
right of each human being with the endowment of life from the hand of 
God, and judicial decisions declaring in effect whatever a strong and prepon- 
derant public opinion regards as against the prevailing morality and inimical 
to the public welfare constitutional, guarantees are impotent to secure; upon 
which doctrine is predicated the right to abolish private ownership of prop- 
erty for the pubic welfare. It has been said with well founded reason, "be- 
fore this apothesis of police power, the right of free speech, a free press, 
freedom of conscience and religious worship must yield." 

The founders of our government never claimed that it was perfect in its 
foundation. 

The author has presented with clarity the distinction between liberty as 
an abstract quality — the inspiration of the poet and the panegyric of the 
orator, and the liberty which living in a community governed by law, among 
men subordinate to law, and in a society restricted by law, we can know only 
in terms of law and indicates that it is public or political liberty of the 
citizen with which legislative bodies and courts have to deal, rather than 
the private or individual liberty of the man. That law to which the individual 
is subject ascends from the people and is the product of its impulses, its con- 
science, and its traditions. 

All human history demonstrates there can be no real liberty without re- 
straint, and no civilization that is not governed by law. 

The lectures treat of the mental process of the judge in applying philosophy 
to judicial decisions where the facts are admitted or ascertained and the 
law applicable to the case is determined. "Any judge," it is observed, "one 
might suppose, would find it . easy to describe the process which he had fol- 
lowed a thousand times and more"; but he adds "nothing could be farther 
from the truth." 

In the plentitude of experience he declares: "I take Judge-made law as 

(345) 



346 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

one of the existing realities of life," but he asserts that "some principle, 
however unavowed and inarticulate and subconscious, has regulated the in- 
fusion," and presents a skillful analysis of the conscious and subconscious 
elements that enter as ingredients in the law thus declared. 

Quoting from Geny that, "The power thus put in their hands is great 
and subject, like all power, to abuse," he avers, "in the long run there is no 
guaranty of justice," in the words of Ehrlich, "except the personality of the 
judge." 

Where there are precedents, legislation, codes or constitutions plainly 
applicable to the question in hand no difficulty arises, but it is where there 
are gaps to be filled, "doubts and ambiguities to be cleared" hardships and 
wrongs to be mitigated, "the judge, as the interpreter for the community of 
its sense of law and order, must supply omissions, correct uncertainties and 
harmonize results with justice." This result should be accomplished through 
a method of free decision is the plea in a school of continental jurists. 

The three directive forces invoked in rendering decisions, it is maintained 
by the author, are those of philosophy, history and customs. 

By a wealth of supporting authorities he shows that logic, philosophy, 
history and sociology have their part in the making of law, and "when the 
social needs demand one settlement rather than another, there are times 
when we must bend symmetry, ignore history and sacrifice custom in the 
pursuit of other larger ends." 

"From history and philosophy and custom," he says, "we pass therefore, 
to the force which in our day and generation is becoming the greatest of 
them all, the power of social justice which finds its outlet and expression 
in the method of sociology." 

This is followed by the assertion that the final cause of law is the welfare 
of society ; and that "new times and new manners call for new standards and 
new rules." Constitutions, he declares, are more likely to enunciate general 
principles, which must be worked out and applied thereafter to particular 
conditions; and from all this, it results that the content of constitutional 
immunities is not constant, but varies from age to age. The needs of suc- 
cessive generations may make restrictions imperative today, which were vain 
and capricious to the vision of times past 

A constitution should state not rules for the passing hour, but principles 
for an expanding future; embody only relatively fundamenal rules of right 
as generally understood by all English-speaking communities, and not become 
the partisan of particular ethical or economical opinions ; and the function of 
the courts to fix the limits of possible encroachment by statute upon the liberty 
of the individual should be preserved for exercise with insight into social val- 
ues, and with suppleness of adaption to changing social needs. In the perform- 
ance of this function the judge is to exercise a discretion formed by tradition, 
methodized by analogy, disciplined by system, and subordinated to the pri- 
mordical necessity of order for the social life. This restriction of individual 
liberty he defines as the "method of sociology." The judge, he declares, 
should be thinking of the end which the law serves, and fitting its rules to 
the task of service. 
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The analysis of the judicial process is described as consisting of logic, 
and history, and custom, and utility, and the accepted standards of right 
conduct and these are the forces which singly or in combination shape the 
progress of the law; but, one of the most fundamental social interests it is 
admitted, is that the law shall be uniform and impartial; and therefore in 
the main there must be adherence to precedent. 

We are assured that the method of sociology, even though applied with 
greater freedom than in the past, is heading us toward no cataclysm; for 
insignificant is the power of innovation of any judge, when compared with 
the bulk and pressure of the rules that hedge him on every side. 

Their conclusions must, indeed, be subject to constant testing and re- 
testing, revision and readjustment; but if they act with conscience and intelli- 
gence, he claims, they ought to attain in their conclusions a fair average of 
truth and wisdom. 

The recognition of this power and duty to shape the law in conformity 
with the cutomary morality, he asserts, is something far removed from the 
destruction of all rules and the substitution in every instance of the individual 
sense of justice; and assures us that modern juristic thought, turning in upon 
itself, subjecting the judicial process to introspective scrutiny, may have given 
us a new terminology and a new emphasis; but in truth its method is not 
new: it is the method of the great chancellors, who without sacrificing uni- 
formity and certainty, built up the system of equity with constant appeal to 
the teachings of right reason and conscience. It is the method by which the 
common law has renewed its life at the hands of its great masters — the 
method of Mansfield and Marshall and Kent and Holmes. 

The convincing truths thus presented by Judge Cardozo call for thought- 
ful reflection upon the prophesy of Samuel Butler that the next tyrant of the 
world would be organization. We have been taught that the acceptance of 
the decision of a majority of the people is the very foundation of a Republic; 
but to secure the acceptance the decision must be that of a majority, and 
not of a minority read into the law of this land by manipulation of the 
machinery. The prevailing idea is that the people's will is absolute; and 
that, therefore, whatever a majority or in case of a divided vote, even a 
minority determines to do or demand, irrespective of its character, it is free 
to ordain. Was it not precisely this domination of arbitrary power that the 
Constitution was designed to prevent? Should not legislation be limited by 
the provisions of this fundamental law containing a guaranty of personal 
rights and liberty that should never be taken away? 

We are today confronted by problems that reach to every phase of our 
social, industrial, economic and international relations. 

In many instances, States and Municipalities have in late years seen fit 
to enter upon projects to promote the public welfare which in the past have 
been considered entirely within the dominion of private enterprise. If there 
is no constitutional barrier against the program of the ultra-radical, the bar- 
rier if it exists must be found in the sober sense of the American public 
voiced in public opinion. 

It was said by the late Lord Bryce: "The greatest peril to self-govern- 
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ment is at all times to be found in the want of zeal and energy among the 
citizens ; and that this is a peril which exists in democracies as well as in des- 
potisms." Submission, he said, is less frequently due to overwhelming force 
than to the apathy of those who find acquiescence easier than resistance. 

While the police power doctrine is the outstanding feature of the de- 
cisions of the last decade, concurrently with this has come development of 
intensive and scientific lobbying by compact and zealous minorities, a form 
of influence which legislatures both state and national have shown themselves 
unable to resist. With the relaxation of the constitutional limit once en- 
forced by the courts we are warned that the day of despotic rule by minori- 
ties in the United States is not far off. It is apparent if the majority was 
at all times awake to its own interests the situation would soon correct itself, 
and the lobbying which is rapidly making a farce of representative govern- 
ment would be checked by law; but the history of the American people 
shows a tendency to submit overlong to an abuse and then correct it with 
undue violence. In affording the recognition to the state of public opinion it 
is of grave moment that the courts be informed that in recent years a new 
form of special control has arisen, that of strongly organized and heavily 
financed minorities ; and that this control is even more dangerous to political 
liberty than that of the party machines, for it is not only free from the check 
which internal rivalries exert upon machine politics, but also enjoys the in- 
sidious advantage of being able to masquerade as the agent of a popular 
demand. 

Long prior to the decision of Bourquin J., in A). M. Holter Hardware 
Co. v. Boyle, 263 Fed. 134, experience had taught us that "public opinion, 
prevailing morality, emergencies, may warrant denouncement as crime today 
what was lawful yesterday; may do in behalf of public welfare today 
what could not be yesterday." 

"Public policy," said Baron Parke, "is a vague and unsatisfactory term, 
and calculated to lead to uncertainty and error, when applied to the decision 
of legal rights ; it is capable of being understood in different senses ; it may, 
and does, in its ordinary sense, mean 'political expediency,' or that which is 
best for the common good of the community ; and in that sense there may be 
every variety of opinion, according to education, habits, talents, and dis- 
positions of each person. Who is to decide whether an act is against public 
policy or not? To allow this to be a ground of judicial decision would lead 
to the greatest uncertainty and confusion. It is the province of the states- 
man, and not the lawyer, toi discuss, and of the legislatures to determine, what 
is best for the public good. It is the province of the judge to expound the 
law only; not to speculate upon what is the best in his opinion, for advan- 
tage of the community." 

In these admirable lectures Judge Cardozo has handled his subject with 
skill and learning, and presents his case forcefully, lucidly and in a style well 
calculated to charm and interest the lawyer, the layman and the student. 

/. Willis Martin, LL. D. 

President Judge, Court of Common Pleas No. 5, 
Of the First Judicial District of Pennsylvania. 



